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Case :- CRIMINAL APPEAL No. - 739 of 2022

Appellant :- Bhaiya Lal Singh

Respondent :- State Of U.P. Thru. Prin. Secy. Home Lko. And 2 Others
Counsel for Appellant :- Rakesh Kumar Chaudhary,Nishi Chaudhary
Counsel for Respondent :- G.A.,Vaibhav Kalia

Hon'ble Shamim Ahmed.J.

1. Heard Sri Rakesh Kumar Chaudhary, learned counsel for the appellant
assisted by Sri Aditya Pandey, Advocate, Sri Vaibhav Kalia, learned counsel
for the respondent no.3 and Ms. Charu Singh, learned A.G.A. for the State-
respondent Nos.1 and 2.

2. The instant Criminal Appeal under Section 14-A(1) of The Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 (hereinafter
referred to as "Act, 1989") has been filed by the appellant, namely, Bhaiya Lal
Singh with a prayer to set aside the proceedings of the Special Sessions Trial
No.107 of 2022 (State Vs. Manager B.L. Singh and Others) arising out of
Case Crime No.439 of 2021, Police Station-Kotwali, District-Raebareli, under
Section 143 and 506 1.P.C. as well as under Section 3(1)(Dha) of S.C./S.T.
Act, 1989, pending in the Court of learned Special Judge, S.C./S.T. Act,
Raebareli. Further prayer is to set aside the impugned cognizance as well as
summoning order dated 07.02.2022 passed by learned Special Judge,
S.C./S.T. Act, Raebareli in the aforesaid case, whereby cognizance was taken

against the appellant.

3. Learned counsel for the appellant submitted that the facts of the case is
that the appellant is an educationist by profession and runs a school, named
as, BSS Public School at Anmol Vihar in Raebareli and he also the manager

of the said institution, which is affiliated to C.B.S.E. Board. On 30.07.2021,
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result of Class XII"™ by C.B.S.E. Board was declared for the academic year
2020-2021, wherein total 140 students appeared from the school of the
appellant and out of which, 129 students passed, 23 students had to write
compartment examination and 11 students failed. Out of the 11 failed

students, one student, namely, Ritesh Sonkar is the son of respondent no.3.

4. Learned counsel for the appellant further submitted that aggrieved by
the fact that son of the respondent no.3 failed, the respondent no.3 entered
into the school premises and started misbehaving and abusing the teachers.
The information of this incident was immediately communicated to the
Inspector, Kotwali Nagar, Raebareli vide letter dated 31.07.2021, which is

being quoted hereunder:-
“Uy%
gaEd
§UE . gleTh Vol

37HIT 14818, NIIaved]

war
SWFSY Plaarel] Waw
RIS
HEIGY

[aeT & [ faenay & 2020-21 @ HRIR dpe¥ geensi &1 aRumH
fewie 30,/07,/2021 @I GINT 147 747 o7 [ored 191968, SAETER §INT Facd
3Pl & STEIN AVl 3aT I BIF,/CTAIS] Bl 3 ANl f[Agarerd dl
Sucre] vig WA off | W dlLvas d gg o graerd fbar @ & f& o ey adEr
3@ ¥ {GT T & a8 U HEAld BN NI § 8B TdIT SBATIIHE T BV
WPl &/ [Agaiery @ w13 RaeT way §F i Galy §AR da) [Hard 277,/ 15
¥ TI99, [Mabe 911 ®id], Favell— 229001 Sl o | 31,/07,/2021 B 12:30
gol &1 Waly FHN WITHY 397 YF RAsT FAR GITHY & ARl [Aqaieqd Bl

3TV 3 BT F [AqIIera gaie, errErt aor ¥rh & forg Al Teia aer

3HE HTYT BT FIT 537 GeIT fAqarersy ¥e1% &) 13gTerd & 8% ol | AR &)

el 11 [o7e® BIRVT [AITeT JEIRT 112 SIS B¥db Ve[ Glord &1 I geiran
TIT §EFH SARTT Sl WAlY FHN WIABY T T UIed RA¥ HIFDHY Bl AT
ST Iq e P 17y GHwrdT |

3YPBT T H Jg 31d]T 3% Y W 1397 S VET & b el sifavras
s GA FAR GTPY [Fard] 277,15 T €84, [ee Yrla $Id), IFEVel—

229001 & [d%g yoq e Ruie (FLR.) &5 &va g fagarerd &l gver &g
ITeIH HIAATE] BV B PUT B, [oreret I H I O g 7T 8 P

80 39S



& UH.U. fsoTd ¥l
37FIeT I8N, JTIevet)
9415090179

5. Learned counsel for the appellant further submitted that the respondent

No.3 did not stop there and continued to protest against the institution
creating panic in the institution, thereafter, when near friends tried to pacify
the matter on 03.08.2021, all the efforts went in vain and respondent No.3
threatened the appellant and said that he will implicate the appellant in a false

case.

6. Learned counsel for the appellant further submitted that on 04.08.2021,
the respondent no.3 lodged the present F.I.R. bearing Case Crime No.0439 of
2021, under Sections 143 and 506 I.P.C. as well as under Section 3(1)(Dha) of
S.C./S.T. Act at Police Station Kotwali Nagar, District Raebareli, alleging
therein that around 70 students have failed in the Class XII" Board
Examination conducted by C.B.S.E. and since the complainant was making
efforts to provide justice to the failed students, therefore, the appellant
alongwith other associates came to his house and offered the complainant a
sum of Rs.5,00,000/- to end the protest and when the complainant refused to
accept the same, the appellant alongwith his associates threatened to his life.

The aforesaid F.I.R. is being quoted hereunder:-

“THeT TENN ———— WAl H ST T GHINT [Nl HEied o dlaaret! TR
foretr vrraret! | [dva— dlovedovao ufsqd el ST 1d8T% TIENell @ G
flovero g vq 10—15 3= feadl §RT Frfl @ 3ard Uv [a7id 03.08.2021 @I
VI3 @9 09.39 g9 Ygady grfl & SIadld & QNI W1 W AR & @ gqB] 7
T @ G H | F8Ied [deT 8 & grfl Wy GHN GIae] §F @0 S THEad!
F [arg 277,15 TY <TG9 IFENA @1 A & va gdarT wwa d el
FOTHOTHO ¥HT FITHT FRT TET—12 & HoFovHoH0 s & 70 =l I Bof
&4 S @ gl G g Qi1 @& of QR ave ¥ douY & SN gzl @ SHHias
F WY H Y@ T W geEl B I QAT & §Id AN Bl & [ [ored BN
¥Rt GO Hreff ¥ @rhl SN 8T g3 &1 §81 W a1 &l 917 H ¥ gV [a7id
03.08.2021 @I FaE@ dI0Ve0 g TETTare gevTor Foryla SUFenarard [dabr s,

foraw geel aaer 98, VISiia Yor 3119 98, ifeel Aiad 7= &g 3isia &ldd
VA YT 09.39 g9 SfETId GRff & ST UN S SN @ET [ 89 SUH FH
JITHT BT & olfdT FF I¥ §15 09 IHB 59T FIadid W QT T8 G dl d8
areff @ gerrT &5 @ F&IT ¥ 500,000,/ — 31BN BV B §IT el alf greff T oara
a7 8V PET I 4 gzl @ 9Ia™ & el [Ferdrs 981 @Y wadl § SN 319 g7 Ul




Pl GIfow o g Tl g8 T ST 9gell 8 B SN Pel & GHBI & T K
I W AYal g, VIRl 8del [eel Wil grefl 7§99 qd fewie 01.08.2021
@I v FrRfAT UF o Hiadre] d fear & o wiie gRe U9 wad [AadY s
glorsy SEflerds #EIed W < @ YR oS &/ S AT Sff auw faeT & far
TIT A P YT TN W GG PGB ¥Rl GGEDH T SAD WA ArRfl S e g
o 97 FH @ Forw yRfl @ gwW &4 9 W W ART Pl gHPl TF B
I TH0SIIZ03TR0 &5f vd §Y Ud el @ WA @ c@d gy Sfad drg)
Frfarel @ @ fur Y| fasie  C4,/37d,/21 Grff 8o SISl ST (Wl
FAR WFPY) Ho TF0— 7800858200 SURIGT, IIFIIUIT 8454677895 rakesh

vadav9170875787, TFA 4l 9044833233, AC—VBIHTGHR TGP &0 P10 H0 FAH
T HRASITTOT T qo Fro HET Tt ¢

7. In support of aforesaid contentions, learned counsel for the appellant
submitted that with intention to trap and deceive the appellant, the
complainant tried to establish that he invited and welcomed the appellant at
his house and subsequently plotted a false and fabricated story. The alleged
incident is not only false and fabricated but also based on factually incorrect
facts, whereby it was alleged in the F.I.LR. that the appellant had failed more
than 70 students in Class XII"™ Board Examination conducted by C.B.S.E.,
however, the fact is that only 11 students were failed and 23 students were
required to write compartment examination. List of the students who failed or

write compartment examination declared by the C.B.S.E. is being quoted

hereunder:-
S. No. Students Name Status in Comp. Exam Status in 16/02/2022
30/07/2021

1. Ayushman Singh Comp. Appear in Comp. Pass
Exam

2. Vaibhav Vikram Singh Comp. Appear in Comp. Pass
Exam

3. Dheeru Yadav Comp. Appear in Comp. Failed (comp.)
Exam

4. Kavita Verma Comp. Appear in Comp. Pass
Exam

S. Ashish Singh Comp. Appear in Comp. Pass
Exam

6. Niteesh Kumar Comp. Appear in Comp. Pass
Exam

7. Himanshu Yadav Comp. Appear in Comp. Pass
Exam

8. Ambuj Patel Comp. Appear in Comp. Pass
Exam

9. Adarsh Kannaujia Comp. Appear in Comp. Pass
Exam




10. Adarsh Yadav Comp. Appear in Comp. Pass
Exam
11. Priyanshi Tiwari Comp. Appear in Comp. Failed
Exam
12. Goldee Maurya Comp. Appear in Comp. Pass
Exam
13. Khusi Yadav Comp. Appear in Comp. Pass
Exam
14. Muskan Soni Comp. Not appear in comp. Exam Pass (In dispute settlement)
15. Kalyani Mishra Comp. Appear in Comp. Pass
Exam
16. Adarsh Shukla Comp. Appear in Comp. Pass
Exam
17. Abhinav Singh Comp. Appear in Comp. Pass
Exam
18. Dipika Patel Comp. Appear in Comp. Pass
Exam
19. Deepanjali Singh Comp. Appear in Comp. Pass
Exam
20. Saroj Muskan Rakesh Comp. Appear in Comp. Failed
Exam
21. Sarthak Singh Comp. Appear in Comp. Pass
Exam
22. Vinay Singh Comp. Appear in Comp. Pass
Exam
23. Abhishek Yadav Comp. Appear in Comp. Pass
Exam
24. Arjun Verma Ess.rep.  Not appear in Comp. exam Fail
25. Ankit Pal Ess.rep.  Not appear in comp. exam Fail
26. Ritesh K. Sonkar Ess.rep. Not appear in comp. In resultof30.07.2021
Exam Chemistry-28
Maths-32
After dispute settlement
Maths-38
Chemistry 28 (Comp.)
27. Kirti Vardhan Singh Ess.rep.  Appear in Comp. Fail
Exam
28. Yuvraj Singh Ess.rep.  Appear in Comp. Pass
Exam
29. Raj Singh Yadav Ess.rep.  Appear in Comp. Failed
Exam
30. Akshay Kumar Ess.rep.  Appear in Comp. Failed
Exam
31. Deepak Kumar Ess.rep.  Appear in Comp. Failed
Exam
32. Aadya Tiwari Ess.rep.  Not appear in comp. exam Fail
33. Anshika Ess.rep.  Appear in Comp. Pass
Exam
34. Deepa Singh Ess.rep.  Not appear in comp. exam Passed (in dispute

settlement)




Result Date-30.07.2021
Total Students-140

Total Comp-23

Total Essential Repeat-11
Total Pass-106

Send Dispute Settlement Type-2 Request-40

Pass in Dispute Settlement-21
Result Date 16.02.2022
Passed-129

Essential Repeat-09
Comp.-02

It 1s further submitted that no such offer of Rs.5,00,000/- was ever
made by the appellant to the respondent No.3 and there is no such occasion to
offer such an amount to the respondent No.3 but the respondent No.3 only to
give gravity to the alleged offence has made false allegation in the F.I.R. that
the appellant offered such an amount to the respondent No.3 to pacify the
matter, even though, there was no independent witness to support the alleged
allegation. The respondent No.3 also did not mention any independent
witness, who was present at the time of alleged incident, thus, the story as
narrated appears to be unbelievable and only made with an intention to falsely
implicate the appellant alongwith other accused persons to defame the image

of the institution.

8. Learned counsel for the appellant further submitted that on the same
day i.e. 04.08.2021, the appellant by means of an e-mail dated 04.08.2021,
requested the CBSE to re-assess and increase the marks of the students, who
were failed or had to write compartment examination, considering the future
of the aforesaid students. The appellant by means of the aforesaid e-mail
dated 04.08.2021 submitted the list of failed students which includes the name
of the son of the respondent no.3, as such, the appellant gave sincere efforts
to improve the result of the failed students keeping in mind the future of the

students. The contents of the aforesaid e-mail is being quoted hereunder:-



AT #,
ST &3 BN
35B, CIVIL STATION
MG ROAD, CIVIL LINES
PRAYAGRAJ, U.P.211001
H8Ied,
AfITa 3raTd AT & fh TR e &1 iR Aae e
2021 &1 URemH f&=Ti® 30 /07 /2021 &1 & gam o1 | 99 REFERENCE
YEAR POLICY @1 aoig ¥ R 11 BFE/BEAN S0l § ol 23

w1 /o &1 COMPARTMENT 3m w1 g1 9 ®&/3EmN,
3T eI e i <afdrd 2 |

ABIGd W TRY & & Iad B /BERI & vd® & I&d 8¢
J® 3fhl H gyl B SR TAT SHBT IY AU H AR™T W | S

BT/ BTA8I ®T fdavor fr = goR 8-

Failed Students:-

Name Fathers' Roll No.
Name
Arjun Verma Rajesh Verma 23716035
Ankit Pal Ram Naresh Pal 23716036
Ritesh Kumar Sonkar Santosh Kumar Sonkar 23716037
Anshika Ram Prakash 23716055
Deepa Singh Raju Singh 23716056
Kirti Vardhan Singh Sandeep Pt. Singh 23716071
Yuvraj Singh Rituraj Singh 23716082
Raj Singh Yadav Mahesh 23716089
Akshay Kumar Sunil Agrahri 23716097
Deepak Kumar Sundar Lal Yadav 23716008
Aadya Tiwari Kulshresth Narayan 23716111
Tiwari

Compartment Students

Ayushman Singh Ajit Pratap Singh 23715973
Vaibhav Vikram Maurya Rajesh Kumar Maurya 23715975
Abhishek Yadav Ram Lal Yadav 23715978
Dheeru Yadav Ram Bahadur Yadav 23715979
Kavita Verma Suresh Verma 23715980
Ashish Singh Satrohan Singh 23715987
Niteesh Kumar Satyam Yadav 23716015
Himanshu Yadav Suresh Yadav 23716019
Ambuj Patel Shivakant 23716033
Adarsh Kanojiya Shiv Kanojiya 23716047
Adarsh Yadav Gyan Dev Yadav 23716048
Goldee Maurya Surendra Kumar 23716050
Khushi Yadav Ganga Prasad Yadav 23716052
Muskan Soni Makhan Lal 23716054
Kalyani Mishra Sanjay Mishra 23716057
Adarsh Shukla Rupesh Kumar Shukla 23716058




Abhinav Singh Satendra Singh 23716060
Dipika Patel Ashok Kumar 23716065
Dipanjali Singh Brijesh Kumar Singh 23716068
Saroj Muskan Rakesh Rakesh GurudeenSaroj 23716074
Sarthak Singh Deshraj Singh 23716075
Vinay Singh Sankarbux Singh 23716079
Priyanshi Tiwari Gyanchandra Tiwari 23716105

9. Learned counsel for the appellant further submitted that since the
respondent no.3 continued to carry protest, which was causing disturbance in
the smooth functioning and educational activities of the school, therefore, the
school wrote a letter dated 06.08.2021 to the concerned Police Station. The

said letter is being quoted hereunder:-

“Har g
sftrT wiaarel TRt
WGV plaarct], IV,
7EITd
wiaTg a7 & f oo fai 6 STTeT 2021 @ §S¥ B GG 2021 H
FHe BIF—BTAN T HYICHC & DIF—DTFS] &g SYTHc Teer aor H.&dlvas.
BTH,/ BTAIS Pl JATIT AT T g U 9:30 §oi TTHT 150 3RIGid dcdl GaIeT
TNGIGA BN V& o AT T T C dred §Y SIG¥ HaA¥ [Hy Fer fAgarerd &
ofer 7 Rysfaar are faar ar ik el Teilor @ gefare & AN TN TV SAD
QART 1954167 @] Hfeel SFEANIBIST & el LAl B AGER B §Y 3N %
AT FHI-HFD! Bl TS & foredl WIS B Fw & AT ST Y Gvgad [T o
THAT &
T g7 uRReadl % 1 78 B dHd 8
9 SFTWT 2021 W §I¥ P FgIHC BG UOHST B BIH W o & forgd
fory afe fagarera @1 &g ver% SURYd Year & df SRI9% dw@l AT 99 AT af
Pt w AT SR Sii AT #F Swdl T @ gReT Vet AEley W SR & far
ST deal & [9%g HrIHd] &6 e gV Gel HaTT ¥ 8G HUT BV |
80 3UGHIT
6,/8,/21
cieca

IR R o T

N rawg 2l
STHICT 198X, NTHEY Tl |

10. Learned counsel for the appellant further submitted that on 08.08.2021,

the appellant issued a notice for the students who could not pass the XII™
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Board Examination, informing the aforesaid students to submit a complaint /

explanation to the Principal in case they are not satisfied with results. The

contents of the aforesaid notice is being quoted hereunder:-

“HRIT IR [T 98 B ARV T—

CBSE/CE/Dispute.resolution/2021 /2021 fa7i& 08082021 CBSE @
devige gv QUTE]) AT ATl Nl @Y GNIEThel @ fdaie @l el 8q a9
e St 17 &1

Dispute regarding computation of result & 3gar il fagareff @er
12 (2020-21) TR W HIT T8 & I8 fAgAerd @ Ferrard @ s Rrrd
IgT YT BI ST AT 11.08.2021 TF NG BY AHT &
ciea
CIR G RA Cor T

3741eT I8N, ¥Tgevet! |
iy

31T A%, rgevet|”

11. Learned counsel for the appellant further submitted that the appellant as
well as Principal of the School vide letter dated 21.08.2021 forwarded all the
complaints / explanation received by the failed students to the Regional
Officer, CBSE Prayagraj with request to decide the aforesaid applications.

The contents of the aforesaid letter is being quoted hereunder:-

“UY& geErd
L vao. gleTd el
NECEG

war 4

Regional Officer,

35 B, Civil Station,

MG Road, Civil Lines,
Prayagraj, Uttar Pradesh 211001

vy — fAqarerg @l [Qared type-2 @ Sidid grd grefar =l &l ggor

HEIGT,
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[aeT & far 898 Her fawid 12,/08,/2021 &I @<H & forad aid
fagarer H faanad type-2 @ Siaiia Ui HrfAT A @I AT a1 74T o7 | fad
19,/08,/2021 & ST Hrfr GAI & [AVART &G STV 147 77 o7 |

[Qga1eT @I faqned type-2 & ST UIT ol BET 12 B 40 (AN
grefar gF P g wY W YT Y o W8 8/

§9P T & PET 10 @ ©IF,/ BIFE] AT [Aq1ed type-2 & Siaild oI
43 (Garfera) grefar g7 favaror 8g 9@l War # 98T Y o7 X8 &/ AT 37
§% [aIRa @vart @ §ur &Y/

HoTi dh—

1. Hel Bl fasi 12,708 /2021
2 97 fe7id 19,/08,/2021

3. BT 12 P 40 qrefar 75

4. BEHT 10 D 43 qrefar 75

80 3SHIT
80 3USHIT 80 3TYSHIT
qqErd qaETh
TIave] |
RTIFVeAl |

12.  Learned counsel for the appellant further submitted that when the
appellant came to know about the present F.I.R. lodged against him alongwith
other staff members, he immediately wrote a letter dated 27.08.2021 to the
Superintendent of Police, Raebareli explaining the entire incident as well as
denying the allegation of offering money to respondent No.3 and other

contents of the F.I.R.

13. Learned counsel for the appellant further submitted that the respondent
no.3 preferred a Writ Petition before this Hon’ble Court bearing Writ Petition
No0.22209 (M/S) of 2021 (Ritesh Kumar Sonkar Vs. Union of India and Ors.),
wherein son of the respondent no.3 was arrayed as petitioner, seeking a writ
of Mandamus directing the respondents to decide the representation dated
11.08.2021 of the petitioner and to correct the assessment of marks of the
Petitioner. The Hon’ble Court was pleased to dispose of the aforesaid Writ
Petition vide judgment and order dated 01.10.2021, directing the Principal,
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B.S.S. Public School, Raebareli to decide the representation of the petitioner
and submit all the documents to CBSE for further action within a stipulated
period of two weeks. The aforesaid order of this Hon’ble High Court is being

quoted hereunder:-

“1. Heard learned counsel for petitioner, Sri Shashank Bhaseen,
learned counsel for respondent no. 2 to 4, Ms. Pushpila Bist,
learned counsel for Union of India and learned Standing Counsel
for the State.

2. Petitioner, who was a student of Class-XIl was covered by the
policy of the C.B.S.E. Board dated 17.06.2021 for the purposes of
declaration of his result as per the policy especially prepared for
the Covid-19 year. Petitioner was not satisfied with his result and
therefore, made a representation before the principal under the
said policy dated 17.06.2021 and circular dated 08.08.2021. Before
the principal could decide the said representation as per the
aforesaid policy, all the record due to the large number of
complaints was seized by the District Magistrate, Raibareli.
Therefore, representation of the petitioner could not be decided on

merits.

3. Admittedly, the said policy provides that in case principal finds
favour with the petitioner and finds some discrepancy with the

result he shall forward the same to the Board.

4. Learned counsel for respondent Board and Union of India
submit that respondents have no objection in case principal of the
institution decides the representation of the petitioner in

accordance with the policy and circular.

5. For the said purposes, the District Magistrate, Raibareli is
directed to hand over record of the petitioner to the principal of the
institution. The principal shall decide the representation of the
petitioner within a period of two weeks from the date of production

of certified copy of this order before him.
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6. In case principal finds favour with the petitioner, he shall forward
the documents of the petitioner to respondent no.4 Regional
Officer, C.B.S.E. Regional Office, Prayagraj, 35 Mahatma Gandhi
Road, Civil Lines, Prayagraj as well as the Committee constituted,
who shall take final decision on the same as per the aforesaid
policy and circular. The entire exercise shall be completed within a

period of one month from today.

7. With the aforesaid, present writ petition is disposed of. “

14. Learned counsel for the appellant further submitted that in compliance
of the aforesaid judgment and order dated 01.10.2021, the Principal, B.S.S.
Public School, Raebareli vide letter dated 19.10.2021 submitted a detailed
report of the marks scored by the son of the complainant in Class X", XI" and

XII" to the CBSE.

15. Learned counsel for the appellant further submitted that the appellant
vide letter dated 08.11.2021 submitted all the original documents to the CBSE
1.e. marksheet, result sheet, answer copies, etc. of the son of the respondent
no.3 in order to further make it convenient for the C.B.S.E. Board to assess

the correct marks of the son of the respondent no.3.

16. Learned counsel for the appellant further submitted that the appellant
made sincere efforts to qualify the son of the respondent no.3 in the Class
XII"™ Board Examination, however, the respondent no.3 determined to harass
the appellant and he even did not allow his son to appear in the compartment
exams conducted by C.B.S.E. Board, which could have allowed his son to
pass the Board Examination. Thus, the complainant spared no effort to shatter
the image of the appellant and his school in the society. It was the C.B.S.E.
Board to take the final decision regarding declaration of the result of son of
respondent No.3, the appellant or any other staff have no interference in the

declaration of result as the C.B.S.E. Board is the final authority.

17. Learned counsel for the appellant further submits that when the

Investigating Officer of the aforesaid case did not approach the appellant as
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well as other persons named in the aforesaid F.ILR. for recording their
statements, the appellant vide letter dated 15.01.2022 addressed to the Circle
Officer, Raebareli gave reference of the letter dated 27.08.2021 and requested

the concerned police officials to record his statement.

18. Learned counsel for the appellant further submits that since the
respondent no.3 was continuously protesting against the school and was also
physically hurting the staff members, therefore, on 27.01.2022, the Principal
of the School lodged a complaint against the respondent no.3 in Police Station

Kotwali Nagar, District Raebareli.

19. Learned counsel for the appellant further submits that despite repeated
efforts of the appellant to co-operate with the investigation and writing
numerous letters to the concerned police station requesting the Investigating
Officer to record the statement of the appellant, the appellant was never called
to record his statement due to which the appellant, vide a notarized affidavit
dated 04.02.2022, submitted his statement alongwith the evidence addressed

to the Superintendent of Police, Raebareli.

20. Learned counsel for the appellant further submits that when no effort
was taken by the police officials of the concerned Police Station to record the
statement of the appellant even after repeated efforts, the appellant was again
constrained to submit his statement by means of a notarized affidavit dated
08.02.2022 to the Circle Officer, Raebareli requesting therein to take
appropriate action as the appellant was continuously being threatened by the

respondent no.3.

21. Learned counsel for the appellant further submits that statement of the
informant i.e. respondent no.3, namely, Santosh Kumar Sonkar was recorded
on 15.08.2021 under Section 161 Cr.P.C., wherein he reiterated the version of
F.ILR. The respondent no.3 further stated that Ramgopal, Rakesh and Gayatri
Devi were witnesses of the alleged incident. The statement of the respondent

no.3 recorded under Section 161 Cr.P.C. is being quoted hereunder:-



22.

T A — Y FAR VIR JF W0 S IHEelt A= 277 /15 W] <99 o
PIAAGTTR SIS IRl F qardm & H JovHowHo ufedtds el UL §RT
PET 12 S A0dI0THoAI0 dr B 70 dedl Bl Bl fBY WM & a8 S U™ e
% fo @l IR ¥ IR © SR I @ SIad & WU H Whel WRIEd | dedl Bl
R fAA™ BT 1 AR BRAT &, [oTS HRUT el U G BIb! QT ga
2 $0 99 91d & PRI fAA1$—03.08.2021 BT YagH d10T0 RiE, TR geRTS
Iy U waTerd fdera Rig, Rew ucd, @ Rig, Ioia IoM, s RiE,
e AIfed 3T P IS Afdd T BRI 9:39 Iof D B AR W I AR
B b B4 AU I BB IIadld PRAT & olfbd BB o) dI8 Ofd SAHT Sqavd qredid
A YR FAEN I AT 9 W AN G YAMT S D IqaI ¥ 500,000 BT ABR G Bl
9 Hel O H 59 o g P b ged & 9o & 9 Raadrs T8l R Al §
R 39 59 YAl BT AU of S Al F9 ART ST 9qger 8 T 3R dal fH
THABT TG T AR A A AR T AN 2hSl et ST sa gd fadia— o1
08.2021 I U URIAT UF o diadiell H g1 & don Wis Uk Ud WY HeTax
ST gfer sreflerd Welqy | <1 & YER oS ol 9 A §RT S gl @l
=T qais @1 T IS & AT F I  OF F AR S DI gHD] & T8 7 SHD
Haer H fdenery d ued drel 3 JAMMIED] MU, (69, 9 TRhE <dl gRT A
Ry forar o <eT ® f59 & e § # 31Ul 9aT Y& g d9 Snavadhdr e iR H

U1 §AF Y JAT| & A G | aral JHSAT A SHBT S YHOT GF H
T Al IS H ST BRI O Bl 1 Pel g | dAT IUAT AR Bl SUAE]
BT AT Oy Fore IS fobam r eT 2 |
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Learned counsel for the appellant further submits that on 25.08.2021,

the statements of the witnesses named by the respondent no.3 were recorded

under Section 161 Cr.P.C. However, it came to light that in the list of

witnesses named by the respondent no.3, no witness with the name Rakesh

exists. The name given by the informant was Ramgopal whereas the

Investigating Officer took the statement of witness namely Ram Naresh, who

has denied about having any knowledge of the alleged incident and other

witness namely Gayatri Devi has not said anything about the alleged incident.

Both the statements are being quoted hereunder:-

T LI TG YARY U JF 0 IHEfE urel 0 SaT oM HRIeR SO
JMEVell S 51 9 HI0H0 9454677895 B R 9T Iz © fob we faid 30 g
DI W ASD Sifhd U B RSlee el A1 #_T ASHI Slelag d TH0SI0T0 Bl
TINT AR BT AT W FSHT A B fBAr F urar H @1 v g w1 89 9T dr
SAEEIE ¥ goral ol S¥a a6 § 9 A ST JI0UHOUHD Ufeddd hal e
fER T, 91 49 FafEd § AR Wigd B ysl df 98l fAd 9 e SR fae
g ¥ W 919 g8 IR Rolee & IR # Y87 A I8 $el g3l Bl I 3l IASC o
YIB! STEl ST & S A © (b YRR g AU FART SR ¥ qUd BRI Al
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AU BR Bl YA b AT IR I el B HehT SR §H N SI0TH0 3iTfthd
3R T SI0TH0 ATEd G SI0ATZ07N0TH0 A el 6 oY F=al & A1 =g gamm 2 |
gAd 918 FoR 7 Wcoe B WA 6 afe sueT g=dr Tad el g3 | Al
I U R 3T IRAT | R Fe &1 Rofee 3l O% S 81 gl 2 | Fa AIaR
P TR W FIT IS g8 2 SUD IR H I BT TEBRI T8 2 | T T 999 B |

I IS a8 TREN Qdl Ol 471 Sies fay o Siarsll guy R $H9R
€ AT PIAATell TR TG IRl SH 39 a9 HI0 9044833233 -1 IR fh A0
Fea forare faardt fovdowsio ufedtd waet # HET 12 B BET WY ASH! 9
DT H T Rofee 7 @1 H @l & Rojee 3iU= 1 g3l a1 Wl & AFDH
T T 1 WA B AR gRT garn AT onfl udllem BRA Rejee o SR faw

Tl §RT TR JATear fean o &1 &1 wReg 3rfl Rofee el o &1 A= &

BE BT BIH] WA H Rolee # GUR 8 T & | e B W [Aened gR1 Ud
AN WR T f&Ar Srar € | qor faered gR1 el Sl o fb BIfT T8 R ar
URT FTET 81 urel | uE R S g

The above two independent witnesses namely-Ram Naresh and Gayatri

Devi have not supported the case established by respondent No.3

23. Learned Counsel for the appellant further submitted that as per the
version stated in the F.I.R., there is no mention about the presence of wife,
namely-Poonam Sonkar, daughter, namely-Prachi Sonkar and son, namely-
Ritesh Sonkar of the respondent No.3 at the place of alleged incident. He
further submitted that the Investigating Officer recorded the statements of
wife of respondent No.3, namely-Poonam Sonkar in her statement she has
slightly modified the version of the F.ILR. and stated that the appellant
alongwith other persons came outside the house of the respondent No.3 and
offered money and also threatened her husband 1.e. respondent No.3 with dire
consequences but she has not stated anything that the appellant with other
persons have abused the respondent No.3 with caste language in a place
within public view. Even though, the daughter and son of the respondent No.3
have also stated the same version which their mother has earlier stated in her

statement.

24. Learned counsel for the appellant further submitted that the version of
the F.I.LR. was changed by the wife, daughter and son of the respondent No.3,
in which they have clearly stated that the appellant alongwith other persons
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came outside their house, thus, it transpires that the statements made by the
wife, daughter and son of the respondent No.3 were after thought and made
only with the intention to bring the present case within the purview of
provisions of SC/ST Act whereas, as per the version of the F.IR., the
appellant alongwith other accused persons were present inside the house of
respondent No.3, where the alleged incident happened. Thus, story appears to
be improbable and unbelievable. The statements of wife, daughter and son of
the respondent No.3 is annexed as Annexure No.RA-1 to the rejoinder

affidavit dated 31.10.2023, which is on record.

25. Learned Counsel for the appellant further submitted that the statement
of the appellant under Section 161 Cr.P.C. was recorded on 01.11.2021,
wherein the appellant has allegedly denied to give any statement except in the
Court in presence of his Advocate as per the version of the chargesheet. In
this context, learned counsel for the appellant submitted that the said
statement was recorded by the Investigating Officer on his own in the absence
or knowledge of the appellant, no any such statement was ever taken by the

Investigating Officer.

26. Learned counsel for the appellant further submitted that the appellant
has not committed any offence as alleged by the respondent No.3 and from a
bare perusal of the evidence collected by the Investigating Officer, it is crystal
clear that the appellant has not participated in the alleged offence. The
chargesheet under Section 143 and 506 I.P.C. and under Section 3(1)(Dha) of
the Act, 1989 has been filed by the Investigating Officer in a mechanical

manner without considering the material and evidence on record.

27. Learned Counsel for the appellant further submitted that no offence
under Section 143, 506 I.P.C. and under Section 3(1)(Dha) of Act, 1989 is
made out against the appellant. According to the statement given by the
complainant under Section 161 Cr.P.C., the said meeting took place inside the

house of respondent No.3. During said meeting, the appellant had not abused
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the complainant/informant by caste name and as per the own case of the

respondent No.3, the appellant used the following words:-

M greff & ST Uv 3714 SR PET & 89 9 F© aradld deal 8 dldd
AY §I7 ©9 GWPT T&vY SIaEld W QNI T8l g3 dl 8 Hrefl @l FelldT &9 & GEvd ¥
5,00,000,/— 3iIHY BX- Bl gId Hal a GrRfl 7 Sarg <d gy $el & 4 gz & q9a™
& Wy Rgerars T&l BN G § v 39 37 Ul &l aifde of wgd al 98 AT ST
ggeTT & IS SN HET & gHB 7@ AT N GIT F AYGT G, AR §Hel f1der

It is thus, submitted that utterances of disparaging remark, if any, have
been made inside the house of respondent No.3, which is not a public place
nor within the public view, therefore, no offence under Section 3(1)(Dha) of
the SC/ST Act will be made out against the appellant. Even though, none of
the prosecution witnesses, namely-Ram Naresh and Gayatri Devi have
supported the case of the respondent No.3, Ram Naresh has denied any such
incident or about having any knowledge of such incident and Gayatri Devi
did not say anything regarding the alleged incident, however, the wife,
daughter and son of the respondent No.3 are interested witnesses and they
have given their statements only to give gravity to the alleged incident and
stated that the incident took place outside the house but have not stated that

any public was present at the time of alleged incident.

28. Learned counsel for the appellant further submitted that the impugned
order dated 07.02.2022 passed by learned Special Judge, S.C./S.T. Act,
Raebareli, by which cognizance was taken and the appellant was summoned,
is also non speaking as the Magistrate has not considered any material
available before him while summoning the appellant to face the trial. As such,
the impugned order dated 07.02.2022 on the face of record appears to be
unjustified and is passed without application of judicial mind, therefore, the
same 1is liable to be set aside and further proceedings in pursuance to the
above case may also be quashed by this Court and the present appeal be

allowed.
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29. In support of his arguments, learned Counsel for the appellant has

placed reliance on following judgments of Hon'ble Apex:-

""(i) Hitesh Verma vs. State of Uttarakhand reported in (2020) 10 SCC 710.

(ii) Ramesh Chandra Vaishya vs. State of U.P. and Another reported in SCC OnLine SC
6638.

(iii) Fakhruddin Ahmad vs. State of Uttranchal and Another repored in (2008) 17 SCC
157.

(iv) Ankit vs. State of U.P. and Another reported in JIC 2010 (1) Page 432.

(v) State of Haryana vs. Bhajanlal reported in 1992 SCC (Crl.) 426."

30. Shri Vaibhav Kalia, learned counsel for the respondent No.3 has
opposed the arguments raised by the learned counsel for the appellant and has
submitted that offences under Section 143 and 506 I.P.C. and under Section
3(1)(dha) of SC/ST Act are made out against the appellant. As per the version
of the F.ILR. the appellant had abused the complainant/informant with caste
words outside the house, where other persons were present, therefore, offence
under Section 3(1)(dha) of SC/ST Act will be made out against the appellant.
Similarly, outside the house other persons were also present, therefore, it is a
public view. In these circumstances the impugned order dated 07.02.2022,
summoning the appellant and taking cognizance, was rightly passed, as such,
the same is not liable to be quashed and the instant appeal is liable to be

dismissed.

31. In support of his argument, learned Counsel for the respondent No.3
has placed reliance on the judgment of Hon'ble Apex Court in the case of
Mohd. Allauddin Khan vs. State of Bihar and Others reported in (2019) 6
SCC 107.

32.  Ms. Charu Singh, learned A.G.A. for the State-respondent Nos.1 and 2

also made an agreement with the arguments of learned Counsel for the
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respondent No.3 and submitted that prima facie offence is made out against
the appellant and the court below has rightly passed impugned summoning
order after considering the material placed on record, thus, the appellant is not

entitled for any relief by this Court and the present appeal may be dismissed.

33. After considering the arguments advanced by learned counsel for the
parties and perusal of record in light of the submissions made at the Bar and
after taking an overall view of all the facts and circumstances of this case, the
nature of evidence and the contents of the F.I.R., statements of witnesses,
chargesheet as well as summoning order dated 07.02.2022, this court is of the
view that the Act, 1989 is meant to prevent the commission of offences of
atrocities against the members of the Schedule Castes and the Schedule
Tribes, to provide for Special Courts and Exclusive Special Courts for the
trial of such offences and for the relief and rehabilitation of the victims of

such offences and for matters connected therewith or incidental thereto.

34. It is further observed that the Act, 1989 was enacted to improve the
social economic conditions of the vulnerable sections of the society as they
have been subjected to various offences such as indignities, humiliations and
harassment. They have been deprived of life and property as well. The object
of the Act, 1989 is thus to punish the violators who inflict indignities,
humiliations and harassment and commit the offence as defined under Section
3 of the Act, 1989. The Act, 1989 thus intended to punish the acts of the upper
caste against the vulnerable section of the society for the reason that they
belong to a particular community. Section 3(1)(Dha) of the Act, 1989 or 3(1)
(s) of the Act, 1989 would read as under:-

"Section 3(1)(s) of the Schedule Caste and Schedule Tribes
(Prevention of Atrocities) Act, 1989- abuses any member of a
Scheduled Caste or a Schedule Tribe by caste name in any place

within the public view"



20

Thus, the basic ingredient of the offence under Section 3(1)(Dha) can
be clarified as abuse of any member of Schedule Caste or a Schedule Tribe by

caste name in any place within the public view.

35. It i1s further observed that an offence under the Act, 1989 would be
made out when a member of the vulnerable section of the society is subjected

to indignities, humiliations and harassment in any place within the public

view.

36. In the present case, this Court finds that the appellant has not abused
the respondent No.3 by caste name in any place within the public view, even
though, the respondent No.3 has not stated anything about abuses hurled to
him by the appellant nor any caste language has been used against the
respondent No.3, thus, the allegations as leveled in the F.I.R. does not
constitute offence under Section 3(1)(Dha) of the Act, 1989.

37. It is further observed here that as per the version of the F.I.R. and the
statement of the respondent No.3 recorded under Section 161 Cr.P.C. by the
Investigating Officer, wherein the respondent No.3 clearly stated that the
appellant alongwith other persons came inside the house of respondent No.3

and said the following words:-

M greff & Sirare v S S BET & 84 SIH @ qradld HYl & el
BT ¥ 1T 09 IWPI 9&vY Fiaeld W Yl T8 gl al a8 Hrefl @I Felrdd ad @
G&¥T ¥ 500,000,/ — 3IBY H¥+ I g7 Hal af Hrefl 7 oarq ad gy wer [ H az@r
& HIa & G [Gerqrs &l dY dHal g SV T g7 Ul @ qifeT of wigd ar a8

Thus, from the perusal of the above no ingredients of Section 3(1)(Dha)
of the Act, 1989 are attracted in the present case as there is no abuse by caste

name in any place within the public view.

38. It is further observed that the two independent witnesses namely-Ram

Naresh and Gayatri Devi, whose names were taken by the respondent No.3
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for proving his case, Ram Naresh in his statement recorded under Section 161
Cr.P.C. stated that he was not aware about any such incident as alleged by the
respondent No.3 and other witness, namely-Gayatri Devi had not said
anything about the occurrence of the alleged incident, thus, the independent
witnesses have also not supported the case as established by the respondent

No.3.

39. It is further observed that as per his own case, the respondent No.3
clearly stated in the F.I.LR. and in his statement recorded under Section 161
Cr.P.C. that whatever incident took place that took place inside his house,

thus, it is not a place within a public view as no outsider was sitting in the

room nor anyone has seen the alleged incident. Even the independent
witnesses whose names were taken by the respondent No.3 were also not
present inside the house at the time of the alleged incident and they have not
supported the alleged incident in their statements recorded under Section 161

Cr.P.C.

40. It is further observed that offence under the Act, 1989 is not established
merely on the fact that the informant/complainant is a member of Scheduled
Caste unless there is an intention to humiliate a member of Schedule Caste or
Schedule Tribe for the reason that the victim belongs to such caste. In the
present case, the appellant runs an institution affiliated to C.B.S.E. Board and
as per the allegations in the F.I.R., the respondent No.3 has made averments
that the appellant had intentionally failed the son of the respondent No.3 but
the result and examination is the sole responsibility of the C.B.S.E. Board it
has nothing to do with the appellant or any other staff of his institution

regarding declaration of result of Class XII™.

41. It is further observed by this Court that before an accused is subjected
to trial for commission of offence under Section 3(1)(Dha) of the Act, 1989
the utterances made by him in any "place within a public view" is mandatory
and from the bare perusal of the F.I.R. as well as the contents of the

independent witnesses, namely-Ram Naresh and Gayatri Devi, the utterances,
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if any, as mentioned in Section 3(1)(Dha) are not fulfilled. The Investigating
agencies while investigating the matter are duty bound to consider the factual
aspects of the matter and also to consider the statement of witnesses,
complainant as well as the appellant so as to ascertain whether the
chargesheet makes out a case under the Act, 1989 having been committed for
forming a proper opinion in the conspectus of the situation before it, prior to
taking cognizance of the offence by learned Magistrate. In the present case
from the factual aspects and statements discussed above, no offence is made
out under Section 3(1)(Dha) of Act, 1989. Though, the learned Magistrate has
not applied its judicial mind while taking cognizance in the matter and even
though, he has only relied on the contents of the chargesheet and summoned

the appellant by impugned order to face trial, which is very serious matter.

42. In view of the aforesaid discussion, this Court deems it proper to

discuss some case laws.

43. Hon'ble Supreme Court in the case of Hitesh Verma Vs. State of
Uttarakhand, (2020) 10 SCC 710 has been pleased to observe in para 13, 14

and 18 as under :-

"13. All insults or intimidations to a person will not be an offence
under the Act unless such insult or intimidation is on account of
victim belonging to Scheduled Caste or Scheduled Tribe. The object
of the Act is to improve the socio-economic conditions of the
Scheduled Castes and the Scheduled Tribes as they are denied
number of civil rights. Thus, an offence under the Act would be
made out when a member of the vulnerable section of the Society is
subjected to indignities, humiliations and harassment. The assertion
of title over the land by either of the parties is not due to either the
indignities, humiliations or harassment. Every citizen has a right to
avail their remedies in accordance with law. Therefore, if the
appellant or his family members have invoked jurisdiction of the civil
court, or that respondent No.2 has invoked the jurisdiction of the

civil court, then the parties are availing their remedies in accordance



with the procedure established by law. Such action is not for the

reason that respondent No.2 is member of Scheduled Caste.

14. Another key ingredient of the provision is insult or intimidation in
“any place within public view”. What is to be regarded as “place in
public view” had come up for consideration before this Court in the
judgment reported as Swaran Singh v. State [Swaran Singh v.
State, (2008) 8 SCC 435 : (2008) 3 SCC (Cri) 527]. The Court had
drawn distinction between the expression ‘public place” and “in any
place within public view”. It was held that if an offence is committed
outside the building e.g. in a lawn outside a house, and the lawn
can be seen by someone from the road or lane outside the
boundary wall, then the lawn would certainly be a place within the
public view. On the contrary, if the remark is made inside a building,
but some members of the public are there (not merely relatives or
friends) then it would not be an offence since it is not in the public

view (sic) . The Court held as under :

“28. It has been alleged in the FIR that Vinod Nagar, the first
informant, was insulted by Appellants 2 and 3 (by calling him a
“chamar”) when he stood near the car which was parked at the gate
of the premises. In our opinion, this was certainly a place within
public view, since the gate of a house is certainly a place within
public view. It could have been a different matter had the alleged
offence been committed inside a building, and also was not in the
public view. However, if the offence is committed outside the
building e.g. in a lawn outside a house, and the lawn can be seen
by someone from the road or lane outside the boundary wall, the
lawn would certainly be a place within the public view. Also, even if
the remark is made inside a building, but some members of the
public are there (not merely relatives or friends) then also it would
be an offence since it is in the public view. We must, therefore, not
confuse the expression “place within public view” with the
expression ‘public place”. A place can be a private place but yet
within the public view. On the other hand, a public place would
ordinarily mean a place which is owned or leased by the
Government or the municipality (or other local body) or gaon sabha
or an instrumentality of the State, and not by private persons or

private bodies.”

23
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18. Therefore, offence under the Act is not established merely on
the fact that the informant is a member of Scheduled Caste unless
there is an intention to humiliate a member of Scheduled Caste or
Scheduled Tribe for the reason that the victim belongs to such
caste. In the present case, the parties are litigating over possession
of the land. The allegation of hurling of abuses is against a person
who claims title over the property. If such person happens to be a
Scheduled Caste, the offence under Section 3(1)(r) of the Act is not

made out.”
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Further, the Hon'ble Apex Court in the case of Ramesh Chandra

Vaishya Vs. State of U.P. and Another; (2023) SCC OnLine SC 668 has

been pleased to observe in paragraph 17, 18 and 21 as under:-

“17. The first question that calls for an answer is whether it was at
a place within public view that the appellant hurled caste related
abuses at the complainant with an intent to insult or intimidate with
an intent to humiliate him. From the charge-sheet dated 21st
January, 2016 filed by the 1.O., it appears that the prosecution
would seek to rely on the evidence of three witnesses to drive
home the charge against the appellant of committing offences
under sections 323 and 504, IPC and 3(1)(x), SC/ST Act. These
three witnesses are none other than the complainant, his wife and
their son. Neither the first F.I.R. nor the charge-sheet refers to the
presence of a fifth individual (a member of the public) at the place
of occurrence (apart from the appellant, the complainant, his wife
and their son). Since the utterances, if any, made by the appellant
were not “in any place within public view”, the basic ingredient for
attracting section 3(1)(x) of the SC/ST Act was missing/absent.
We, therefore, hold that at the relevant point of time of the incident
(of hurling of caste related abuse at the complainant by the

appellant), no member of the public was present.

18. That apart, assuming arguendo that the appellant had hurled
caste related abuses at the complainant with a view to insult or
humiliate him, the same does not advance the case of the

complainant any further to bring it within the ambit of section 3(1)



(x) of the SC/ST Act. We have noted from the first F.I.R. as well as
the charge- sheet that the same makes no reference to the
utterances of the appellant during the course of verbal altercation
or to the caste to which the complainant belonged, except for the
allegation/observation that caste-related abuses were hurled. The
legislative intent seems to be clear that every insult or intimidation
for humiliation to a person would not amount to an offence under
section 3(1)(x) of the SC/ST Act unless, of course, such insult or
intimidation is targeted at the victim because of he being a
member of a particular Scheduled Caste or Tribe. If one calls
another an idiot (bewaqoof) or a fool (murkh) or a thief (chor) in
any place within public view, this would obviously constitute an act
intended to insult or humiliate by user of abusive or offensive
language. Even if the same be directed generally to a person, who
happens to be a Scheduled Caste or Tribe, per se, it may not be
sufficient to attract section 3(1)(x) unless such words are laced
with casteist remarks. Since section 18 of the SC/ST Act bars
invocation of the court’s jurisdiction under section 438, Cr.PC and
having regard to the overriding effect of the SC/ST Act over other
laws, it is desirable that before an accused is subjected to a trial
for alleged commission of offence under section 3(1)(x), the
utterances made by him in any place within public view are
outlined, if not in the FI.R. (which is not required to be an
encyclopedia of all facts and events), but at least in the charge-
sheet (which is prepared based either on statements of witnesses
recorded in course of investigation or otherwise) so as to enable
the court to ascertain whether the charge sheet makes out a case
of an offence under the SC/ST Act having been committed for
forming a proper opinion in the conspectus of the situation before
it, prior to taking cognizance of the offence. Even for the limited
test that has to be applied in a case of the present nature, the
charge-sheet dated 21 st January, 2016 does not make out any
case of an offence having been committed by the appellant under

section 3(1)(x) warranting him to stand a trial.

21. Section 323, IPC prescribes punishment for voluntarily
causing hurt. Hurt is defined in section 319, IPC as causing bodily
pain, disease or infirmity to any person. The allegation in the first

FILR. is that the appellant had beaten up the complainant for

25
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which he sustained multiple injuries. Although the complainant
alleged that such incident was witnessed by many persons and
that he sustained injuries on his hand, the charge-sheet does
neither refer to any eye-witness other than the complainant's wife
and son nor to any medical report. The nature of hurt suffered by
the complainant in the process is neither reflected from the first
F.I.R. nor the charge-sheet. On the contrary, the appellant had the
injuries suffered by him treated immediately after the incident. In
the counter-affidavit filed by the first respondent (State) in the
present proceeding, there is no material worthy of consideration in
this behalf except a bald statement that the complainant sustained
multiple injuries “in his hand and other body parts”. If indeed the
complainant's version were to be believed, the 1.0. ought to have
asked for a medical report to support the same. Completion of
investigation within a day in a given case could be appreciated but
in the present case it has resulted in more disservice than service
to the cause of justice. The situation becomes all the more glaring
when in course of this proceeding the parties including the first
respondent are unable to apprise us the outcome of the second
FILR. In any event, we do not find any ring of truth in the
prosecution case to allow the proceedings to continue vis-a-vis
section 323, IPC.”

45.  Further, the Hon'ble Supreme Court in the case of Fakhruddin Ahmad
Vs State of Uttranchal and another reported in (2008) 17 SCC 157,
discussed the expression "taking cognizance of an offence” by a Magistrate
within contemplation of section 190 of the Cr.P.C and also discussed what
must have been taken notice by the Magistrate while taking cognizance. Paras

11, 12, 13,14 and15 being relevant are abstracted below:-

"11.The next incidental question is as to what is meant by
expression ‘taking cognizance of an offence' by a Magistrate

within the contemplation of Section 190 of the Code?

12.The expression ‘cognizance' is not defined in the Code but is a
word of indefinite import. As observed by this Court in Ajit Kumar
Palit Vs. State of West Bengal2, the word ‘cognizance' has no

esoteric or mystic significance in criminal law or procedure. It



merely means--become aware 2 [1963] Supp. 1 S.C.R. 953 9 of
and when used with reference to a Court or Judge, to take notice
of judicially. Approving the observations of the Calcutta High Court
in Emperor Vs. Sourindra Mohan Chuckerbutty3, the Court said
that ‘taking cognizance does not involve any formal action; or
indeed action of any kind, but occurs as soon as a Magistrate, as
such, applies his mind to the suspected commission of an

offence.’

13. Recently, this Court in S.K. Sinha, Chief Enforcement Officer
Vs. Videocon International Ltd. & Ors.4, speaking through C.K.
Thakker, J., while considering the ambit and scope of the phrase
‘taking cognizance' under Section 190 of the Code, has
highlighted some of the observations of the Calcutta High Court in
Superintendent & Remembrancer of Legal Affairs, West Bengal
Vs. Abani Kumar Banerjeeb, which were approved by this Court in
R. R. Chari Vs. State of U.P.6. The observations are:

3 (1910) I.L.R. 37 Calcutta 412 4 (2008) 2 SCC 492 5 A.l.R. (37)
1950 Calcutta 437 6 A.LR. (38) 1951 SC 207 1 0 "7. ... What is
‘taking cognizance' has not been defined in the Criminal
Procedure Code, and | have no desire now to attempt to define it.
It seems to me clear, however, that before it can be said that any
Magistrate has taken cognizance of any offence under Section
190(1)(a) CrPC, he must not only have applied his mind to the
contents of the petition, but he must have done so for the purpose
of proceeding in a particular way as indicated in the subsequent
provisions of this Chapter, proceeding under Section 200, and
thereafter sending it for enquiry and report under Section 202.
When the Magistrate applies his mind not for the purpose of
proceeding under the subsequent sections of this Chapter, but for
taking action of some other kind, e.g., ordering investigation under
Section 156 (3), or issuing a search warrant for the purpose of the
investigation, he cannot be said to have taken cognizance of the

offence.”

14. From the afore-noted judicial pronouncements, it is clear that
being an expression of indefinite import, it is neither practicable

nor desirable to precisely define as to what is meant by ‘taking

27
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cognizance'. Whether the Magistrate has or has not taken
cognizance of the offence will depend upon the circumstances of
the particular case, including the mode in which the case is sought

to be instituted and the nature of the preliminary action.

15. Nevertheless, it is well settled that before a Magistrate can be

said to have taken cognizance of an offence, it is imperative that

he must have taken notice of the accusations and applied his

mind to the allegations made in the complaint or in the police

report or the information received from a source other than a

police report, as the case may be, and the material filed therewith.

It needs little emphasis that it is only when the Maqistrate applies

his mind and is satisfied that the allegations, if proved, would

constitute an offence and decides to initiate proceedings against

the alleged offender, that it can be positively stated that he has

taken cognizance of the offence."

(Emphasis supplied)

46. This Court in the matter of Ankit Vs State of U.P. and another reported
in JIC 2010 (1) page 432 has held that-

" Although as held by this Court in the case of Megh Nath Guptas
& Anr V State of U.P. And Anr, 2008 (62) ACC 826, in which
reference has been made to the cases of Deputy Chief Controller
Import and Export Vs Roshan Lal Agarwal, 2003 (4") ACC 686
(SC), UP Pollution Control Board Vs Mohan Meakins, 2000 (2) JIC
1569 (SC): AIR 2000 SC 1456 and Kanti Bhadra Vs State of West
Bengal, 2000 (1) JIC 751 (SC): 2000 (40) ACC 441 (SC), the
Magistrate is not required to pass detailed reasoned order at the

time of taking cognizance on the charge sheet, but it does not

mean that order of taking cognizance can be passed by filling up

the blanks on printed proforma. At the time of passing any judicial

order including the order taking cognizance on the charge sheet,
the Court is required to apply judicial mind and even the order of
taking cognizance cannot be passed in mechanical manner.

Therefore, the impugned order is liable to be quashed and the
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matter has to be sent back to the Court below for passing fresh
order on the charge sheet after applying judicial mind."

(Emphasis supplied)

Thus, in the present case learned Magistrate without considering the
material available before him and even without considering the averments
made in the F.I.LR. in which as per the own case of the respondent No.3 the
alleged incident took place inside his house and at that time no public was
present nor there was any public view, even though the two independent
witnesses nanely-Ram Naresh and Gayatri Devi have denied about any such
incident as alleged by respondent No.3. Learned Magistrate while taking
cognizance did not consider the statements of the appellant and other named
persons which was recorded by the Investigating Officer before filing the
chargesheet. Thus, the ingredients of Section 3(1)(Dha) of Act, 1989 is not
attracted in the present case and as such, no offence under the aforesaid

section is made out against the appellant.

47. Further, the judgment of the Hon'ble Apex Court in the case of
Allauddin Khan (Supra), which has been relied upon by learned Counsel for
the respondent No.3 is not applicable in the facts and circumstances of the

present case.

48. It is further observed that provisions of Section 143 I.P.C. is also not

attracted in the present case. Section 143 [.P.C. is quoted hereinbelow:-

"Section 143 I.P.C.-Whoever is a member of an unlawful assembly,
shall be punished with imprisonment of either description for a term

which may extend to six months, or with fine, or with both."

In the present case even as per the prosecution case, the incident took
place inside the house of the respondent No.3, the appellant alongwith other
associates and respondent No.3 were present, thus, there was no formation of
unlawful assembly. It is further observed that the averments of the F.I.LR. and

statement of respondent No.3 were not supported by any of the independent
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witnesses, the named witnesses as per respondent No.3 have not supported the
prosecution case, thus, the allegation of formation of unlawful assembly also
blink the prosecution case, thus, the ingredients of Section 143 1.P.C. is also

missing in the present case.

49. It 1s further observed that Section 506 [.P.C. is also not attracted in the

present case. Section 506 I.P.C. is quoted hereinbelow:-

"Section 506 [.P.C.-Whoever commits the offence of criminal
intimidation shall be punished with imprisonment of either description

for a term which may extend to two years, or with fine, or with both"

In the present case, it is alleged in the F.I.LR. and the statement of the
respondent No.3 recorded under Section 161 Cr.P.C. that the appellant made
an offer of Rs.5,00,000/- to the respondent No.3 to settle the matter. It is hard
to believe that a person whose son has failed in Class XII" examination
conducted by C.B.S.E. Board wherein the appellant has no concern at all
regarding the declaration of the result, why would the appellant offer
Rs.5,00,000/- to the respondent No.3 when the final authority for declaring
the result is C.B.S.E. Board, this story as made by the respondent No.3
appears to be unbelievable and unacceptable even though no independent
witness has supported the case that the appellant has committed the offence of
criminal intimidation, thus, the ingredients of Section 506 I.P.C. is also not
attracted in the present case and no offence under Section 506 I.P.C. is made

out against the appellant.

50. A perusal of the F.I.R. and the statements under Sections 161 Cr.P.C. of
respondent No.3 and other independent witnesses clearly show that the
essential ingredients of Section 506 I.P.C. are also missing in this case against

the appellant.

It has been consistently held by the Hon'ble Apex Court and also by
various High Courts that before an offence under this section is made out, it

must be established that the accused had an intention to cause an alarm to the
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complainant. In order to attract the ingredients of Section 506 I.P.C., the
intention of the accused must be to cause alarm to the victim. Mere
expression of words without any intention to cause alarm would not suffice.
Mere vague and bald allegations that the accused threatened the victim with
dire consequences is not sufficient to attract the provisions under Section 506
[.P.C. The threat should be a real one and not just a mere word when the
person uttering does not exactly mean what he says and also when the person
against whom the threat is launched, does not feel threatened actually. It
should appear that the complainant was feeling fear for his life. In the case of
Mahadev Prasad Kaushik Vs. State of U.P. (2008) 14 SCC 479, the Apex
Court quashed the proceedings initiated against the appellants for the offences
punishable under Sections 504 and 506 [.P.C. on the ground that there was no
whisper about the threat alleged to have been given by the appellant to the

complainant in the order passed by the Magistrate.

51. Since, the witnesses, namely, Gayatri Devi and Ram Naresh were
examined under Section 161 Cr.P.C., however, Ram Naresh had completely
denied about having any knowledge of allege incident and Gayatri Devi has
not said anything about the alleged incident. As such, they are prosecution
witnesses but their statement recorded under Section 161 Cr.P.C. does not
support the prosecution story as alleged in the first information report and the
other three witnesses who are wife, daughter and son of the respondent No.3
are interested witnesses and in the F.I.LR. their presence was not shown, later,

their presence was shown to give colour to the gravity of the offence.

52.  Thus, after perusing the record in the light of the submissions made at
the bar and after taking an overall view of all the facts and circumstances of
this case, the nature of evidence and as per the contents of the F.I.LR. as well as
the statements of respondent No.3 and other witnesses and considering the
various case laws referred above, the incident does not appear to happen, thus,
Section 3(1)(Dha) of Act, 1989 is not attracted against the appellant as the
incident did not occur in any "place within a public view", even though

Sections 143 and 506 of [.P.C. are also not attracted against the appellant, as
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such, considering the law laid down by the Hon'ble Apex Court in the case of
Hitesh Verma (Supra), Ramesh Chandra Vaishya (Supra), Fakhruddin
Ahmad (Supra) as well as law laid down by co-ordinate Bench of this Court
in the case of Ankit (Supra) this Court is of the view that the learned court
below has failed to appreciate the material available on record. The cognizane
as well as summoning order dated 07.02.2022 passed by the court below is
liable to be reversed and set aside as well as the entire criminal proceedings of

the aforesaid case is liable to be quashed.

53.  Further the Apex Court has also laid down the guidelines where the
criminal proceedings could be interfered and quashed in exercise of its power
by the High Court in the following cases:- (i) R.P. Kapoor Vs. State of
Punjab, AIR 1960 S.C. 866, (ii) State of Haryana Vs. Bhajanlal, 1992 SCC
(Crl.)426, (iii) State of Bihar Vs. PP. Sharma, 1992 SCC (Crl.)192, (iv)
Zandu Pharmaceutical Works Ltd. Vs. Mohd. Saraful Haq and another,
(Para-10) 2005 SCC (Cri.) 283 and (v) Neeharika Infrastructure Pvt. Ltd.
Vs. State of Maharashtra, AIR 2021 SC 1918.

54. From the aforesaid decisions the Apex Court has settled the legal
position for quashing of the proceedings at the initial stage. The test to be
applied by the court is to whether uncontroverted allegation as made prima
facie establishes the offence and the chances of ultimate conviction is bleak
and no useful purpose is likely to be served by allowing criminal proceedings

to be continued.

55.  In S.W. Palankattkar & others Vs. State of Bihar, 2002 (44) ACC 168,
it has been held by the Hon'ble Apex Court that quashing of the criminal
proceedings is an exception than a rule. The inherent powers of the High
Court itself envisages three circumstances under which the inherent
jurisdiction may be exercised:-(i) to give effect an order under the Code, (ii)
to prevent abuse of the process of the court ; (ii1) to otherwise secure the ends
of justice. The power of High Court is very wide but should be exercised very

cautiously to do real and substantial justice for which the court alone exists.
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56. Accordingly in view of the above discussions and observations made,
the appeal is allowed, the impugned summoning as well as cognizance order
dated 07.02.2022 passed by learned Special Judge, S.C./S.T. Act, Raebareli,
whereby the appellant has been summoned in Special Sessions Trial No.107
of 2022 (State Vs. Manager B.L. Singh and Others) arising out of Case Crime
No0.439 of 2021 under Section 143 and 506 I.P.C. as well as under Section
3(1)(Dha) of S.C./S.T. Act, 1989, Police Station-Kotwali, District-Raebareli,
is hereby set aside and reversed, the criminal proceedings of the aforesaid

case is also quashed so far as it relates to the present appellant.

57.  The party shall file computer generated copy of such order downloaded
from the official website of High Court Allahabad or certified copy issued
from the Registry of the High Court, Allahabad.

58.  The concerned Court/Authority/Official shall verify the authenticity of
such computerized copy of the order from the official website of High Court

Allahabad and shall make a declaration of such verification in writing.

59. No order as to the costs.

(Shamim Ahmed, J.)
Order Date :- 19.12.2023
(Piyush/-) / (Saurabh)

High Court of Judicature at Allahabad,

Lucknow Bench
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